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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

TR TR FHT GG SHTeaT:-

Revision application to Government of India:

(1) wslT STUTST ok ATAREH, 1994 &t 8T oqa 1= aqT¢ T qHe! & 1% H YI<A &Iy
SY-GTT & ToIH UXrge 6 SAaiia GOerol e erefier af=re, wia axarz, fawr weem, T &,
=Tefl WS, shaw €t saw, @9 A, 78 fwelt: 110001 #t fit s =13 -

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4t Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 3SEE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35ibid : -
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In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@ =l o @ ST Ry faeT wRa & argR (T Ar sE @) ata R T A gn

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

() TR SeaTer Y STUTET e % AT & [O1¢ ST SYET Hfee AT Hi TS & 7 UH aaer s 5@
¥RT U a9 % GaTes n, srfier % §RT IR a7 eHd 9= 47 a1 § fawr tfdf=aw (7 2) 1998
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2)  FET Sered gosh (srdier) R, 2001 F few 9 % siavia AfAfde Yoo et g8 § &
gfeet ¥, IR e F i ewew I Rate & A7 9 F offacg@-arey w@ srfie smee f Q-
yfadt % arr SFT ended PR ST ARY S« 4 @ § W ged A F sqwa oy 85-% &
Fretia 6 3 QT % Tgg F a1 SHAR-6 AT B T 61 gl Ayl

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment. of prescribed fee as
prescribed under Section 35-EE of CEA, 1944, under Major Head of Account.

(3) AT AraT 3 T SR} o R T ST T 47 SO grat ©99 200 /- 6 T it
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The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

T o, FeATT SIS o U el i el =TT 3 wid srefier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1) 37 SeuTed o ATAaA, 1944 6 e 35-1/35-3 & siavia-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) ST TReEsE o 9aTg AR 3 swrar @t ardter, srfie ¥ W # AT o, Hei
Wwﬁﬁwwﬂ?ﬁ?mﬁw@@@ﬁmwrﬁm, AR # 2nd HTHT,
TgATET S, ST, TR, Sgwarars-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/-, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) AT & SIEMEH 1970 IUAT EIAT &l SAqyH! -1 & siwia MR v sqar s
FAET AT Foreaer FTreaf Morae wrieerl & oneer ¥ § T 6 @ IR € 6.50 3 &7 =g
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = A HeITera ATHAT & I A arer [FHT bl AR A7 &A1 i T srar g S T
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Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) €T Yo, FrlT SIS Lo T FaTse Adiei =Aramieaor (Reee) T I srfier & /et
# FideqdiT (Demand) T &€ (Penalty) & 10% Y ST FAT e §1 grerifs, srfdrea™ O ST
10 #UE ¥IT gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

PRI ITE Q[ S YATEH o Sarid, AT gRIT Faed I 6T (Duty Demanded)|
(1) €% (Section) 11D % Tga MetRa i,
(2) forar e Ade Hie Fit TR,
(3) Fvae Hide M=l & Ay 6 F aga <7 A

7g q& o7 * e orfier § qgel I ST Al godT A ST Q1T X % g Q& Q09 aAt e
AT B

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;

(ii) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

S 3 10% SFTATT UX #fiX STt haet &S faried gt ad 808 % 10% HIT 9 &1 97 gadll 8

In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Ushaben Sabhajit jaisvar,H-902, Shyam
Hills, Digvijay Nagar Road, Near GST Crossing, New Ranip, Ahmedabad-382480
(hereinafter referred to as “the appellant”) against Order-in-Original No.
CGST/WT07/HG/441/2022-23 dated 30.09.2022 (hereinafter referred to as “the impugned
order™) passed by the Assistant Commissioner, Central GST, Division VII, Ahmedabad North

(hereinafter referred to as “the adjudicating authority™).

2 Briefly stated, the facts of the case are that the appellant is engaged in the business
activity of service provider holding PAN No. APFPJ0869E.On scrutiny of the data received
from the Central Board of Direct Taxes (CBDT) for the FY 2015-16, it was noticed that the
figures are Shown as “Sale of Service under sales/gross receipt from services” in their ITR

filed with the Income Tax department as under:

Year Total sale of service as per ITR | Service tax Rate | Service tax not paid

2015-16 | 10,67,452/- 14.5% 1,54,780/-

Accordingly, it appeared that the appellant has earned the substantial income from providing
services but neither get registered with the service tax department and not paid the service tax.
The appellant were called upon to submit copies of Balance Sheet, Profit & Loss Account,
Income Tax Return, Form 26AS, for the said period. However, the appellant had not

responded to the letter issued by the department.

2.1 Subsequently, the appellant were issued a Show Cause Notice No. CGST/ A’bad
North /Div-VII/AR-IV/TPD/Un-Reg-15-16/52/20-21 dated 17.12.2020 demanding Service
Tax amounting to Rs 1,54,780/- for the period FY 2015-16, under provisions of Section 73 of
the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalfies under Section 77(1), Section 77(2) and Section
78 of the Finance Act. 1994,

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating
authority wherein the demand of Service Tax amounting to Rs. 1,54,780/- was confirmed
under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest
under Section 75 of the Finance Act, 1994 for the period FY 2016-17. Further, (i) Penalty of
Rs. 1,54,780/- {vas imposed on the appellant under Section 78 of the Finance Act, 1994, (ii)
Penalty of Rs. 5,000/- was imposed on the appellant under Section 77(1)(a) & 77(1)(c) of the
Finance Act, 1994; and (iii) Penalty of Rs. 5,000/- was imposed on the appellant under
Section 77(2) of the Finance Act, 1994,
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Being aggrieved with the impugned order passed Ly the adjudicating authority. the

appellant have preferred the present appeal on the following grounds:

2}

The appellant submitted that they are a small service provider engaged in plumbing
work in under construction residential units as a works contractor. The taxable value
of services provided by the Appellant is below threshold limit prescribed under
Notification No. 33/2012-ST dated 20-06—2012. The service tax department vide its
letter dated 25-07-2020 and summons dated 18-08-2020 asked to produce the certain
documents .Due to Covid-19 pandemic, they late filed their reply vide letter dated 5-
02-2021(copy is enclosed) to the department explaining that the Appellant is engaged
in providing works contract services 'of plumbing and the turnover of the Appellant is
less than threshold of Rupees ten lakhs. Without considering the same, the department
issued SCN on dated 17-12-2020.Thereafter, the department provided three dilferent
dates of personal hearing vide single letter dated 12-09-2022 which is violation of
natural justice.

The Adjudicating authority without following the principal of natural justice i.e. by
not providing sufficient opportunity of being heard, confirmed the demand vide

impugned OIO which is liable to set aside on this ground.

They are engaged in providing Works Contract Services and the value for the purpose
of service tax is governed as per of service Rule 2A determination of value of service
portion in execution of work contract of service tax (Determination of Value)
Rules,2006. Despite of knowing the type of service provided by the appellant,
adjudicating authority has calculated the tax erroneously by ignoring the fact that the
appellant is eligible to get benefit of abatement @60% as per above Rule 2A.Being

turnover within threshold limit, they were not required to get registered and file ST-3

with the service tax department.

The appellant stated that recovery cannot be initiated merely on the basis of
presumption by considering the revenue receipts reported in the income tax return as a
taxable service of the Appellant. They placed reliance of the following case law:
(i) Sundaram Finance Ltd. v. ACIT (Supreme Courl) [(2012) 10 SCC 430},
(i1) Kush Constructions Vs. CGST NACIN 2019 (24) GSTL 606 (Tri - All)

(iif) ~ Amrish Rameshchandra Shah Vs UOI[2021-TIOL-583-HC-MUM-ST]

The appellant submitted that the amount received by them should be considered as

cum-tax. They placed reliance of the following case law:

(1) Bhagwati Security Services vs. Commissioner of C.Ex., Meerut-I [2006 (3)

STR 762 (Tri.-Del.)]
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(ii) Panther Detective Services vs. Commissioner of C. Ex., Kanpur [2006 (4)
STR 116 (Tri. - Del.)]

(iii)  Advantage Media - 2008 (10) STR 449 (T) Upheld by Supreme Court - 2009
(14) STR J49

(iv)  Bluechip Corporate - Order No. A/2687-2688/15/STB dated 12.8.2015.

o The appellant submitted that they have suppressed nothing from the department and
therefore the extended period can’t be invoked in their case and the entire demand is

time barred. They i'equested to set aside the impugned OIO and allow their appeal.

4. Personal hearing in the matter was held on dated 03.01.2024. Shri Gopal Krishna
laddha, C.A. and Anjali Bhatia,C.A. appeared on behalf of the appellant. They stated that his
client provided works contract service of plumbing in construction of residential units. The
service turnover is below threshold. Hence the appellant is not liable for service tax.further,
they requested for two days time to submit copy of ITR for previous F.Y. and bifurcation of
sale of goods and services(copy of P& L statement). They reiterated the contents of the

written submission.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions
made in the Appeal Memorandum and documents available on record. The issue to be
decided in the present appeal is whether the impugned order passed by the adjudicating
authority, confirming the demand of service tax against the appellant along with interest and
penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period FY 2015-16.

6. I find that in the SCN in question, the demand has been raised for the period FY 2015-
16 based on the Income Tax Returns filed by the éppellant. The appellant failed to file their
reply against the letter issued by the department. Therefore the impugned SCN was issued
considering the value shown against “Sales of Services” value provided by the Income Tax

Department. Further as no one attended the personal hearing, the adjudicating authority
adjudicated the matter ex parte,

7 Now, as the written & verbal submission by the appellant has been made before me. As
per submission filed by the appellant, the appellant was engaged in providing work contract
service of plumbing work in construction of residential units and received consideration as
Rs. 10,67,452/- for the same. While going through the P& L Statement and ITR for the F.Y.
2015-16,it is seen that a sizable amount Rs. 5,64,105/- is also shown against the material
purchase cost . Further, in the P&L statement they have shown the income from Sale of goods
as Rs. 4,26,981/- and from sale of service as Rs. 6,40,471/-. Besides this, where the value for

goods and services are not charged separately, value
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applying rule 2A(ii) of Service Tax (Determination of value) Rules, 2006 and the benefit ol
60% abatement of Rs. 6,40,471/- is available to the appellant and after considering same, the
taxable value will become as Rs 4,26,981/-.1 am considering the higher side of value Rs.
6,40,471/-as shown in P& L statement, for the service tax purpose but the samle is within
threshold limit as their total turnover during the preceding F.Y. was only Rs. 8,42,536/- which
is evident from their ITR filed for the F.Y. 2014-15.Therefore, they are eligible for the
threshold exemption limit as per Noti. NO 33/2012-ST dated 20.06.2012.

8. In view of the above discussion, I am of the considered view the income received
against the service provided by the appellant is within threshold limit. Thereflore no service
tax liability is pending on appellant. Since the demand of Service Tax is not sustainable on

merits, there does not arise any question of charging interest or imposing penalties in the case.

9. In view of above, I hold that the impugned order passed by the adjudicating authority
confirming demand of Service Tax, in respect of income received by the appellant during the

FY 2015-16, is not legal and proper and deserve to be set aside.

10. Accordingly, I set aside the impugned order and allow the appeal filed by the

appellant.

1. orfier sal g &St af % erdier &t fAverT Sutis adish & T srar § |

The appeal filed by the appellant stands disposed of in above terms.
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CGST, Division-VII,
Ahmedabad North

Copy to :
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone
2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division VII, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North
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