
3iTqnnr©rat@
Office of the Commissioner

Ml dtma, 3811Br 316HaMa 3TTWTdV
Central GST, Appeals Ahmedabad Commissionerate

dIgVIa wga, raw awt, 37©Ttn§, a§uaDrTq-380015

GST Bhavan, Ambawadi, Ahmedabad-380015
Phone: 079-26305065 - Fax: 079-26305136

E-Mail : commrappll-cexamd@nic.in
Website : www.cqstappealahmedabad.qov.in

aN#gaga

By SPEED POST
DIN:- 20240264SW000000F5B6

r 832GAPPL/ COM/ STP/3868/2023ti@1 / File No

AHM-EXCUS-0,02,APP-217/23-24 and 05.02.2024
rder-In -Appeal and date

qTfhf#rTTrqr /
Passed B' Shri Chand Ji (App'als)
qr8@TqdRqt© 12.02.2024Date of Issue

Lal No. C(mi6mm8Rmiout of Order-In-Ori
30.9.2022 passed by The Assistant Commissioner, COST .sion-VII
Ahmedabad North

Go:nm@af©rqrq©tq6r /
R) I Name and Address of the

Appellant

Ushaben Sama ;;;
H-902, Shyam Hills, Digvijay Nagar Road Near GST
Crossing, New Ranip
Ahmedabad - 382480

qt{@t%qvwft©wtw+qttdq glvqqtm{etq§qvqfiv % vfl wrTf%lfadt+qTTqITq vvv
qf&qrOqtwftqqquwftwr wRqqw®qt©6me,qmf%qtWjqT # f+qa©v6Tr el

Any person aggrieved by this Order-in-Appeal may ale an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

vm wvH %rlqftwr SM:-

Revision application to Government of India:

(1) Mr ©waqr©vfMv, 1994 qt UFa gaa+tq<TW qvqwmhqltf13tHwra=R
aq-ua % vqq qtqq q3fair !qttwr WT%m ©gftq wfM, niK w©n, fR7+qrvq, ngn f#vnr,

aft +iRq dt©TfhrVqq, dVR IIFt, #f+Rdt: rrooor qt 4tqMqTfjq ,-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid

(q) vfl w€=R§rftb VT-r++vqWF€rfhmr©Tt tf%a WTMHqrwqqTWT+ +wfM
WTnrn+qq\wTnH+ vm&qTitVVnt :#, wWt wvFrHvr-wTNtqT%q€f+aqTugTtt

f##tw€FIH+©vrq#tv$MT+arTqs{ trI

In case of any loss of goods where the loss occur in transit from a factory to a
or to mother factory or from one warehouse to another during the course

of the goods in a warehouse or in storage whether in a factory or in a

:house

rocessmg
'ehouse

aT@f%inuy7rvtw+fhMtv VF7qtTrvrv+ifRfhihr fWBibrqr©q#vTvqr
wnxqqJ-,–r#R&zhvTx+tqtvH€ bnF WIn?7rvtw tf+mtv el



In case of rebate of duty of excise on goods exported to any country or territory
outside India of on excisable material used in the manufacture of the goods which are

exported to any country or territory outside India.

(Tr) vII gm%ruvm7f+vf8n Vna#qT€t(Mvvr qIn+t)fhdafMrT vnqrg8'l

In case of goods exported outside India export to Nepal or Bhutan, without
payment of duty.

(v) +M{wqrqq=Rmwqqq{vqhjTTVT7 bf@aqa%ftzqFq=RT{%3ittR+WtqT qts#
gTaR$@iq#sgTfbh wly,wft©haaqftTqtvqvq<Tr VH +fiv wf&fhrq (+ 2) 1998

FFlr 109 TrafRIHfqu IN RFI

Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec. 109 of the Finance (No.2) Act, 1998.

(2) ##r MUm qj@1 (wftq) fhmmdt, 200r ii fhHT 9 % ©mtv fqfRf?Etqq +@rw-8 + qt
SIn,R +, +R,r 3ntqT + qR ©TtW qR,r wiI & ifbT uv qi $finq@mt% 1l+ wfM Bat% qt d-a
vw % tIT,r 3Rd ,ITivr WIT qTqT qTQvl gtI% vrq vm V vr l@r qfhf qT data wa 35+ +
RutR,r##vTvm+©® % wv ant-6vmm#tvft ft 841 nfhI

The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule1 9 of Central Excise (Appeals) Rules, 200 1 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be

ac(.,ompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Chdlm1 evidencing payment. of prescribed fee as

prescribed under Section 35-EE of CEA, 1944, under Major Head of Account-

(3) RRv+gTM+ TFT qd+qT THr qq qT©@aTT wi qq8a@1}200/- :MW #
gTR dIV# tidy<qq qq Try twrH#a rooo/- =Ft $tv w =aVERt

The revision appHcation shall be accompanied by a fee of Rs'200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more Blur Rupees One Lac.

tba q,6,#Or®nqq RW qf&n Vt wfM amTf©qvr#xftwftv-
Appeal to Customl Excise1 & Service Tui Appellate Tribunal.

(1) IMv miNT qJ,–Fq©Mm, 1944 a Tra 35-dt/35-i + +wh:-
Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-

(2) 3nfRfM®&+©dTU.HIW%vqTHqRw{\d, wOMbTFT& tOmW, bUT
TNTqT qi@ tH 8qTq,t WWF arRT@Dvr (R&) dR VMT #aT mRr, Hm + 2'" Trvr)

RtRTd' VH7 HTFtH) mrGTFTI, WqRTq-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal

((.'E/STAT) at 2„daoor1 Bahumali Bhawan1 Asarwa? Girdhm Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadrupUcate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal} Rules2 2001 and shall be_

ac<..ompanied against (one which at least should be accompanied bY a fee oT
=;:(;i)o/_I Rs.;lOOO/_ 'and Rs.10l000/- when am,u”t 'f duty / penalty / demand /.
1_enid is' upto 5 Lac1 5 Lac to 50 Lac and above 50 Lac respectively in the form Pf
crossed bank draft in favour of Asstt. Redstar of a branch of anY nominate public
;ctor bulk of the place where the bench of any nominate public sector bank of the
rllace where the bench of the Tribunal is situated'

2£4H+%iS g/ al;IIi::'?I \\Bg+ q:::$:?iIi6{n-A
& :b+ ibi :i= = $$9 f1+ 1
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(3) qR IV mtr # # lg qTtqft m WITtqt On iet sr&n lg nIger + Rtl =$tv 6r !=rvTV al{,h
&rtMnvrmqTf@ TV v'q bOt sufI f+ fan qa =mf & qqt%f+vqqrf+qftwftdh
RrmTfhEwr#vqwftvwh#hrm%Hqtq6q+qqf#nvrw§ I

In case of the order covers a number of order-in-Original, fee for each O.I.O.

should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs. 100/- for each.

(4) @wmV TeV alfbfbni r970 wr tRitfbIr qt BrIgHt -1 + +mfa ft8tft7 fh gstfTT aw

qI+qq qr lgqTtW qqrfi'rfi fMhmVTfbmft QT BITRet + + lr+r qt qq vf%nv 6.50 qt vr @wmv
qrv3fb®vn8mqTi}1{ 1

One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) qTatttdf$vvwaqtfhtwr qt+qT&fhMt #tqtt$ftwmqFBfV€fQm vrm8qt tiM
Tv–r, iF#r UVa Tv-h Rf tqTqt WftdhaWTfbRat (qwffRf#) fhnr, 1982 tfRfB7{1

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6) tfhTT qM, k.th mum gdl TftqPR wftdkrqFITfRIBa (f++a) Vh IIft WftHt qi WT+

+ q#IThT (Demand) @ & (Penalty) BT 10% if gRT mm qfqTrf el wtf%, ©©qUT W WiT

10 M VW el (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

#fh mTR qf©3tttqPR% iniT, qTTfqq 6HTrq&rfFTbr (Duty Demanded) I

(1) @ (Section) IID bqV ftuffi:a tTfir;

(2) fMrT vv$8q& hfea qt ufiPr;
(3) #tqzhftz f+Rft+f+Hr6ha®br ITfirl

qts{ vw 'dftTwftV qq+ if vw=Ftlqmhwftv’qTtM wi#fRul$ wf qqrfbn
-vTr el

For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided
that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C
(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1)

(ii)
(iii)

amount determined under Section 11 D;
amount of erroneous Cenvat Credit taken;
amount payable under Rule 6 of the Cenvat Credit Rules.

qtrqTtqr % 5rftwftvyTfhnw + KV% qd wq©qnqrv–R4rw€fqqTftK8-at #hr f%T-tV

Mb 10% !Jldld vr at qd#qv®€nqlfad #7v WTb 10% !,Idld qt#tvrw68el

In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or pendty, where penalty alone is in dispute.”
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F.No. GAPPL/COM/STP/3868/2023-Appeal

ORDER-IN-APPEAL

The present appeal has been filed by M/s. Ushaben Sabhajit jaisvar,H-902, Shyam

Hills, Digvijay Nagar Road, Near GST Crossing, New Ranip, Ahmedabad-382480

(hereinafter referred to as “the appellant”) against Order-in-Original No.

CGST/WT07/HG/441/2022-23 dated 30.09.2022 (hereinafter referred to as “the impugned

order”) passed by the Assistant Commissioner, Central GST, Division VII, Ahmedabad NoITh

(hereinafter referred to as “the adjudicating authority”).

2. Briefly stated, the facts of the case are that the appellant is engaged in the business

activity of service provider holding PAN No. APFPJ0869E.On scrutiny of the data received

from the Central Board of Direct Taxes (CBDT) for the FY 2015-16, it was noticed that the

figures are Shown as “Sale of Service under sales/gross receipt from services” in their ITR

filed with the Income Tax department as under:

Year Total sale of service as per ITR Service tax Rate

10,67,452/. 14.5%2015-16

Service tax not paid

1 ,54,780/

Accordingly, it appeared that the appellant has earned the substantial income from providing

services but neither get registered with the service tax department and not paid the service tax.

Fhe appellant were called upon to submit copies of Balance Sheet, Profit & Loss Account,

Income Tax Return, Form 26 AS, for the said period. However, the appellant had not

responded to the letter issued by the department.

2.1 Subsequently, the appellant were issued a Show Cause Notice No. CGS'F/ A’bad

North /Div-VII/AR-IV/TPD/Un-Reg-15-16/52/20-21 dated 17.12.2020 demanding Service

Tax amounting to Rs 1,54,780/- for the period FY 2015-16, under provisions of Section 73 of

the Finance Act, 1994. The SCN also proposed recovery of interest under Section 75 of the

Finance Act, 1994; and imposition of penalties under Section 77(1), Section 77(2) and Section

78 of the Finance Act, 1994

2.2 The Show Cause Notice was adjudicated vide the impugned order by the adjudicating

authority wherein the demand of Service Tax amounting to Rs. 1,54,780/- was confirmed

under proviso to Sub-Section (1) of Section 73 of the Finance Act, 1994 along with Interest

under Section 75 of the Finance Act, 1994 for the period FY 2016-17. Further, (i) Penalty of

Rs. 1,54,780/- was imposed on the appellant under Section 78 of the Finance Act, 1994; (ii)

Penalty of Rs. 5,000/- was imposed on the appellant under Section 77( 1 )(a) & 77(1 )(c) of the

Finance Act, 1994; and (iii) Penalty of Rs. 5,000/- was imposed on the appellant under

Section 77(2) of the Finance Act, 1994. Ici ava tP
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3. Being aggrieved with the inlpugned order passed by the adjudicating authority. the

appellant have preferred the present appeal on the following grounds:

a FIle dppellant submitted that they are a small service provider engaged in plumbing

work in under construction residential units as a works contractor. The taxable value

of services provided by the Appellant is below threshold limit prescribed under

Notification No. 33/2012-ST dated 20-06-2012, The service tax department wide its

letter dated 25-07-2020 and summons dated 18-08-2020 asked to produce the certain

documents .Due to Covid-19 pandemic, they late filed their reply vide letter dated 5-

02-2021(copy is enclosed) to the department explaining that the Appellant is engaged

in providing works contract services of plumbing and the turnover of the Appellant is

less than threshold of Rupees ten laIchs. Without considering the same, the department

issued SCN on dated 17-12-2020.Thereafter, the department provided three different

dates of personal hearing vide single letter dated 12-09-2022 which is violation ol

natural justice.

The Adjudicating authority without following the principal of natural justice i.e. by

not providing sufficient opportunity of being heard, confirmed the demand vide

impugned OIO which is liable to set aside on this ground.

0

a They are engaged in providing Works Contract Services and the value for the purpose

of service tax is governed as per of service Rule 2A determination of value of service

portion in execution of work contract of service tax (Determination of Value)

Rules,2006. Despite of knowing the type of service provided by the appellant.

ddjudicating authority has calculated the tax erroneously by ignoring the fact that the

appellant is eligible to get benefit of abatement @60% ds per above Rule 2A.Being

turnover within threshold limit, they were not required to get registered and ale ST-3

with the service tax department.

a The appellant stated that recovery cannot be initiated merely on the basis ol

presumption by considering the revenue receipts reported in the income tax return as a

taxable service of the Appellant.They placed reliance of the foIIo vyjng case law:

(i) Sundaram Finance Ltd. v. ACl’r (Supreme Court) [(2012) 10 SCC 430],

(ii) Kush Constructions Vs. CGST NACIN 2019 (24) GSTL 606 (Tri - All)

(iii) Amrish Rameshchandra Shah Vs UC)1[2021-TIOL-583-1-IC-lVIUM-ST]

o The appellant submitted that the amount received by them should be considered as

cum-tax. They placed reliance of the following case law:

(i) Bhagwdti Security Services vs. Commission'er of C.Ex., Meerut-1 [2006 (3)

STR 762 (Tri.-Del.)]

iF,y ?;?/i



F.No. GAPPL/COM/STP/3868/2023-Appeal +

(ii)

(111)

(iV)

Panther Detective Services vs. Commissioner of C. Ex., Kanpur [2006 (4)

STR 1 16 (Tri. - Del.)]

Advantage Media - 2008 (10) STR 449 (T) Upheld by Supreme Court - 2009

(14) STR J49

Bluechip Corporate - Order No. A/2687-2688/15/STB dated 12.8.2015.

' The appellant submitted that they have suppressed nothing from -the department and

therefore the extended period can’t be invoked in their case and the entire demand is

time barred. They requested to set aside the impugned OIO and allow their appeal.

4. Personal hearing in the matter was held on dated 03.01.2024. Shri Gopal Krishna

laddha, C. A. and Anjali Bhatia,C. A. appeared on behalf of the appellant. They stated that his

client provided works contract service of plumbing in construction of residential units. The

service turnover is below threshold. Hence the appellant is not liable for service tax.furTher,

they requested for two days time to submit copy of ITR for previous F. Y. and bifurcation of

sale of goods and services(copy of P& L statement). They reiterated the contents of the

written submission.

5. 1 have carefully gone through the facts of the case, grounds of appeal, submissions

made in the Appeal Memorandum and documents available on record. The issue to be

decided in the present appeal is whether the impugned order passed by the adjudicating

authority, confirming the demand of service tax against the appellant along with interest and

penalty, in the facts and circumstance of the case, is legal and proper or otherwise. The

demand pertains to the period FY 2015-16.

6. 1 find that in the SCN in question, the demand has been raised for the period FY 2015-

16 based on the Income Tax Returns filed by the appellant. The appellant failed to file their

reply against the letter issued by the department. Therefore the impugned SCN was issued

considering the value shown against “Sales of Services” value provided by the Income Tax

Department. Further as no one attended the personal hearink, the adjudicating authority

adjudicated the matter ex parte.

7 Now, as the written & verbal submission by the appellant has been made before me. As

per submission filed by the appellant, the appellant was engaged in providing work contract

service of plumbing work in construction of residential units and received consideration as

Rs. 10,67,452/- for the same. While going through the P& L Statement and ITR for the F. Y.

2015-169it is seen that a sizable amount Rs. 5,64,105/- is also shown against the material

purchase cost . Further, in the P&l statement they have shown the income from Sale of goods

as Rs. 4,26,981/- and from sale of service as Rs. 6,40,471/-. Besides this, where the value for

goods and services are not charged separately, value/a£..wvice portion may be ascertain
abd dela
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applying rule 2 A(ii) of Service Tax (Determination of value) Rules, 2006 and the benefit ol

60% abatement of Rs. 6,40,47 1/- is available to the appellant and after considering same, the

taxable value will become as Rs 4,26,981/-.1 am considering the higher side of value Rs.

6,40,471/-as shown in P& L statement, for the selvice tax purpose but the same is within

threshold limit as their total turnover during the preceding F. Y. was only Rs. 8,42,536/- which

is evident from their ITR filed for the F. Y. 2014-15.Therefore, they are eligible for the

threshold exemption limit as per Nod. NO 33/20 12-ST dated 20.06.2012.

8. In view of the above discussion, I am of the considered view the income received

against the service provided by the appellant is within threshold limit. Therefore no service

tax liability is pending on appellant. Since the demand of Service Tax is not sustainable on

merits, there does not arise any question of charging interest or imposing penalties in the case.

9. In view of above, I hold that the impugned order passed by the adjudicating authority

confirming demand of Service Tax, in respect of income received by the appellant during the

FY 2015-16, is not legal and proper and deserve to be set aside.

10. Accordingly, 1 set aside the impugned order and allow the appeal filed by the

appellant.

11. wfFqqafTHr®f#tq{wftqmfbIan@ntvaft+©fbnvrure I

The appeal filed by the appellant stands disposed of in above terms.

(d Idah )
WW (##Prr)

Date : , S. D2 . t\}

In(i

Attested

(b4anish Kumar)
Superintendent(Appeals),
CGST, Ahmedabad

T:/

By RPAD / SPEED POST

To,

M/s. Ushaben Sabhaj it jaisvar,

H-902, Shyam Hills, Digvijay Nagar Road,

Near GST Crossing, New Ranip,

Ahmedabad-382480

Appellant

The Assistant Commissioner, Respondent
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iCGST, Division-VII,

Ahmedabad North

Copy to :

1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North

3) The Assistant Commissioner, CGST, Division VII, Ahmedabad North

4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)

Guard File

6) PA file


